
District : Sonitpur.
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Addl. District & Sessions Judge, 
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Advocate, Biswanath-Chariali.

For the respondent :- Shri H. Hazarika, Addl. P.P. 

Biswanath Chariali. 

Date of final hearing :- 22.3.13.

Date of Judgment :- 19.4.13.

J U D G M E N T

1. This appeal is directed against the Judgment and Order dated 6.2.2012 

passed by the learned Judicial Magistrate, First Class ( in short J.M.F.C.), Biswanath-

Chariali, Nurjamal Haque in G.R. Case No.448/2010 U/Ss-448/323 of the IPC. By the 

impugned Judgment and Order, the learned court of JMFC sentenced the appellant to pay 

fine of Rs.700/- ( Seven Hundred Only), in default to suffer Simple Imprisonment for 15 

(fifteen) days for the offence U/S-323 of the IPC and for the offence U/S-448 of the IPC 
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to pay fine of Rs.500/- ( Five Hundred), in default to suffer S.I. for ten days. 

2. Being highly aggrieved and dissatisfied with the Judgment of conviction 

and sentence the convicted person as appellant has come up with this appeal challenging  

the correctness or otherwise of their conviction and sentence. 

3. I have heard learned Counsel for the appellant Smti T. Baruah and learned 

Addl. P.P. Mr. H. Hazarika. 

4. The facts leading to filing of the appeal may be stated as follows :-

The prosecution case in brief is that on 18.08.2010  at about 8 a.m. the 

accused/appellant committed criminal trespass into the house of the informant Smti 

Parimita Hazarika while she was alone in the house and was washing utensils outside her 

house. 

Contd..........P/2

(2)

On her return the accused gagged her with a pillow and a scuffle took place as a result of 

which said Parimita Hazarika fell on the ground and raised hue and cry. Thereafter, 

accused assaulted her with slap and blows causing injury on her person and fled away. 

After the occurrence, the informant lodged the FIR on 20.08.2010 against the 

accused/appellant and accordingly, police registered the case U/Ss-448/354/323 of the 

IPC. 

5. During investigation police visited the place of occurrence, prepared the 

sketch-map, examined the witnesses and collected injury report and the victim was also 

medically examined and on completion of investigation submitted charge-sheet against 

the accused/appellant U/Ss-448/354/323 of the IPC. 

6. Learned Judicial Magistrate, First Class, Biswanath-Chariali, after 
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furnishing copy explained particulars of offence U/Ss-448/354/323 of the IPC, to which 

the accused/appellant pleaded not guilty and claimed to be tried. 

• In order to prove their case, prosecution examined as many as  four witnesses to bring 

home the charge and on completion of prosecution evidence examined the 

accused/appellant U/S-313 Cr. P.C. placing before him all the incriminating evidence 

tendered by the witnesses. He denied the allegations and on being asked declined to 

adduce any evidence in his defence. The appellant simply pleaded innocence and denied 

of the charge. Considering the evidence on record, the learned court of JMFC convicted 

the appellant and sentenced each of them as indicated above.

8. I have heard learned Counsel for the appellant Mrs. T. Baruah and Mr. H. 

Hazarika, learned Addl. Public Prosecutor. 

9. Learned Counsel for the appellant has submitted that there is no 

substantive evidence on record and learned trial Magistrate committed error by 

convicting and sentencing the appellant in the case where there was not a single eye 

witness of the alleged occurrence to corroborate the testimony of the victim. It is further 

argued that the learned trial court completely overlooked the deposition of PW-1, i.e. the 

victim and her cross-examination in proper perspective. Moreover, prosecution not 

examined Gunaram who is the uncle of the appellant who came to the place of 

occurrence immediately after the occurrence.  It is submitted by the learned Counsel for 

the appellant that in view of absence of sufficient, cogent and reliable evidence, the 

impugned conviction and sentence awarded by the learned court of JMFC cannot be 

maintained and that the same is liable to be set aside resulting acquittal of the appellant. 

Contd..........P/3
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(3)

10. Refuting the said argument advanced by the learned Counsel for the 

appellant, learned Addl. P.P. has submitted that there is sufficient evidence in support of 

the prosecution and the guilt of the appellant is well established. 

11. In order to appreciate the counter argument advanced by the learned 

Counsel appearing for both the parties I feel it appropriate to briefly scrutinise the 

evidence on record. 

12. The informant PW-1 Parimita Hazarika deposed that  on 18.8.10 at about 

8 a.m. she was alone in her house and her parents were busy in the paddy field. At the 

time of occurrence she was washing utensils on the backside of her house and taking the 

opportunity the accused/appellant silently entered into the house of PW-1 and concealed 

himself behind a door. When PW-1 after washing utensils entered into her house then the 

accused/appellant gagged her with a napkin(Gamocha) as a result, PW-1 tried to free 

herself from the grab of the accused/appellant and in that process she fell on the ground. 

Thereafter, the accused/appellant assaulted her by giving fist blows and caught hold of 

her neck. Thereafter, PW-1 raised hue and cry as a result, the uncle of the 

accused/appellant Gunaram Baruah came to the scene of occurrence and seeing him the 

accused/appellant fled away. After return of PW-1's father from the paddy field she 

lodged ejahar which is Ext.1 where Ext.1(1) is her signature. It is further deposed that she 

was medically treated. 

In cross-examination PW-1 deposed that ejahar was not written by her and 

it was lodged on the day of occurrence. She also deposed that near her house there are 

houses of Ghana Baruah, Dambaru Borah etc. It is further deposed by PW-1 that few days 

prior to the occurrence she had a quarrel with the accused/appellant regarding eating of 

flower plants of the accused/appellant by PW-1's goat for which PW-1 and the 

accused/appellant did not have a cordial relationship. She denied defence suggestions that 

due to previous enmity she has lodged false ejahar against the accused. 
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13. PW-2 is Indeswar Hazarika who is the father of the victim deposed that on 

18.8.10 at the time of occurrence he he was ploughing in the paddy field. When he 

returned home then his daughter i.e. PW-1 reported that the accused/appellant had 

assaulted her. PW-2 also deposed that cheek of PW-1 was seen to be swollen at the time 

of occurrence. Thereafter, the injured was medically treated. 

In cross-examination PW-2 deposed that he did not see the occurrence. He 

further deposed that about three days ago from the date of occurrence, the goat of PW-2 

had eaten flower plants of accused/appellant for which a quarrel with the accused took 

place. He denied defence suggestions that the accused/appellant did not assault PW-2's 

daughter. 

Contd.......P/4

(4)

14. PW-3 is Sri Sunil Hazarika who deposed that the informant i.e. PW-1 is 

his niece. On 18.8.10 at about 8-30 p.m. accused/appellant entered into the house of PW-

1 Parimita and assaulted her causing injury. Hearing hue and cry PW-3 rushed to the 

place of occurrence and saw PW-1 lying on the ground being injured. 

In cross-examination PW-3 deposed that he did not see the occurrence and 

also did not see the accused/appellant at the place of occurrence. He further deposed that 

relationship between the informant side and the  accused/appellant was not good since 

prior to the date of occurrence. 

15. PW-4 is Bharati Saikia who deposed that on 18.08.10 in the morning at 

about 8 a.m. the accused/appellant entered into the house of PW-1 Parimita and assaulted 

her causing injury. Hearing hue and cry PW-4 came to the place of occurrence. She also 

deposed that she saw the accused going away from the place of occurrence. 

In cross-examination PW-4 deposed that she is related to the informant. 

She denied defence suggestions that the  accused/appellant did not commit the alleged 

occurrence and she has deposed false evidence. 
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16. In the present case it is found that PW-1, Parimita Hazarika who is the 

informant in this case deposed that on 18.8.2010 at about 8 a.m. When she entered into 

her house after washing utensils, then accused gagged her by means of napkin. As a result 

scuffled took place and PW-1 fell down. Thereafter, the accused started giving blows and 

kicks on PW-1. When PW-1 raised cry then her paternal uncle Gunaram Baruah came to 

the place of occurrence and accused fled away. Remaining PWs are not eye witnesses of 

the alleged occurrence. PW-2, Indeswar Hazarika being father of the victim PW-1 and 

PW-3, Sunil Hazarika being paternal uncle and PW-4 Bharati Saikia who is the mother of 

PW-1 clearly stated in evidence that they did not see the alleged occurrence. Though PW-

3 & PW-4 deposed that hearing hue and cry of PW-1 they came to the place of occurrence 

but PW-1 being the injured nowhere stated that hearing hue and cry PW-3 and PW-4 

came to the place of occurrence and presence of said PWs at the relevant time is not 

corroborated by the evidence of PW-1. PW-4, Bharati Saikia though deposed in-

examination in chief that immediately after the occurrence hearing hue and cry of PW-1 

she came to the place of occurrence and saw the accused going away from the place of 

occurrence but she herself contradicted her own evidence in cross-examination where she 

deposed that she did not see the accused in the house of PW-1 at the time of occurrence. 

On the other hand the alleged occurrence took place inside the house of PW-1. It further 

transpires from the evidence of PWs that PWs-2, 3 & 4 are interested witnesses having 

close relationship with PW-1. So, in my view their evidence can be relied upon if 

otherwise found to be worthy of credence. But in the instant case there is no eye witness 

to corroborate the evidence of PW-1. Though an accused in a criminal trial can be hold

Contd...........P/5

(5)

guilty solely relying on the testimony of the injured if said evidence of the injured inspires 

confidence and the circumstances is such that there is less possibility of presence of eye 

witness of the occurrence, but in the case in hand PW-1 herself deposed that immediately 

after the occurrence her paternal uncle Gunaram Baruah came to the place of occurrence 
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as a result of which the accused fled away but prosecution failed to examine said 

Gunaram Baruah who is a material witness in the instant case. It also transpires from 

evidence that there is previous enmity between PW-1 and accused/appellant regarding 

eating of flower plants of accused/appellant by the goat of PW-1. That being the position, 

I am of the view that it is unsafe to hold the accused/appellant guilty solely relying on the 

testimony of the PW-1. Since PWs-1 & 2 had previous enmity prior to the alleged 

occurrence and defence plea that false allegation being levelled by PW-1 against the 

accused/appellant out of grudge, cannot be ruled out.  

17. In view of what has been discussed above, I find that the prosecution 

failed to prove the allegation brought against the accused/appellant beyond all reasonable 

doubt. In my opinion the appellant is entitled to the benefit of doubt. Therefore, the 

impugned conviction cannot be maintained. Accordingly, I find sufficient merit in this 

appeal. The appeal is allowed and the appellant is acquitted. He be set at liberty 

forthwith. If not required in any other accused. 

18. Return the lower Case Record. 

19. The instant Criminal Appeal No.9(S-1)/12 is disposed of accordingly. 

20. Given under my hand and seal of the Court on this the 19 t h  

day of April,2013 at Biswanath Chariali.

                                        (  Sri  S. Khound.  )                   

                                                                                               Addl. District & Sessions 

Judge, 

                                                                                                FTC, Biswanath Chariali. 

           

                   Dictated & Corrected by me 

   (  Sri  S. Khound.  )                   

              Addl. District & Sessions Judge, 

                   FTC, Biswanath Chariali.
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